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Abstract
Many theoretical perspectives of Supreme Courtsil@eimaking, most notably the attitudinal model,
assume that justices’ policy preferences exhibmigorm impact on their decisions across a wideerar
of situations. | argue that there exists meaningéikrogeneity in the impact of policy preferenited
can be explained theoretically and tested empiyicAdopting social psychological insights from
theories of the attitude-behavior relationshipevelop a theoretical framework specifying the
mechanisms—attitude strength and accountability+dkplain variation in the preference-behavior
relationship for justices. Case-level factors asged with each mechanism are hypothesized to rateler
the impact of preferences. To test the hypothésese a multilevel (hierarchical) modeling framewor
and conceive of Supreme Court voting data froml®@4-2002 terms as a two-level hierarchy: justices’
choices nested within cases. Estimates from a raratefficient model indicate that case-level vdeab
associated with both attitude strength and accabilityasystematically explain variation in the
preference-behavior relationship. Using an avepagtal effects post-estimation procedure, | pregen
depth substantive interpretations of the resulis tiighlight the compelling ways in which theseezas
level factors alter the nature of preference-bdddhvior. In addition to providing important sulvgiae
conclusions about Supreme Court decision-makirggptper also illustrates how a multilevel modeling
framework is well-qualified to test heterogeneigjated hypotheses in social and behaviorial presess
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Scholarship on Supreme Court decision-making exasiirow various considerations—policy,
legal, and strategic—influence justices to decases in particular ways. Political scientists siagyhis
phenomenon have been most influenced byttieidinal model the argument that justices’ personal
policy preferences dominate their decisions omtleits (Schubert 1974; Rohde and Spaeth 1976; Segal
and Spaeth 1993, 2002). This contention typicalbvples a starting point for analyses of justices’
behavior, with scholars—even critics of the attitadl model (e.g., Epstein and Knight 1998)—
underscoring at the outset the central role ofgast policy preferences. While scholars diffethieir
acceptance of the attitudinal model, with some iagytor the influence of legal (e.g., George andtem
1992; Kahn 1999; Richards and Kritzer 2002) anatsgic considerations (Spiller and Gely 1992;
Epstein and Knight 1998; Maltzman et al. 2000), nagsume that preferences exhibifrgform impact
on decision-making across a wide variety of siturai This assumption has fostered the ability tkema
broad generalizations about justices’ behavior | lamtjue that there exists meaningful and systemati
variation in the impact of preferences that shautbe ignored. Instead, such variation can beaéxgd
theoretically and tested empirically, a task capalilexpanding our knowledge about how and why
justices decide cases in various ways.

The goal of this paper is to explain a partictyge of heterogeneity in Supreme Court decision-
making: the extent to which the impact of policef@rences on justices’ choices varies across cases.
Under what conditions will justices’ policy prefeies have a greater or lesser impact on theiridasis
on the merits? What case-level factors moderatanpact of justices’ policy preferences? Embedded
within a psychological framework centering on thigw@de-behavior relationship, | develop a themati
framework that specifies the conditions under whtolicy preferences will exhibit a greater or lesse
impact on justices’ choices. | posit that two methlas—attitude strength and accountability—govern
the nature and magnitude of the preference-behasfationship. | then hypothesize that case-level
factors associated with each mechanism will explaimation in the preference-behavior relationship.

I employ a multilevel (hierarchical) modeling framerk that is well-qualified to test the

hypotheses associated with the heterogeneity petrgpeUsing data consisting of justices’ votesadin



formally decided civil liberties cases from the 498002 terms, the analysis conceives of the dasa as
two-level hierarchy—justices’ choices nested witbases—and specifies a random coefficient model
testing whether the hypothesized case-level faexpsain variation in the impact of preferences. In
addition to producing important substantive insigiibout Supreme Court decision-making, the paper
also presents a useful illustration of how a meN#l modeling framework can be used to test
heterogeneity-related hypotheses in social andviefia processes.

POLICY PREFERENCES AND SUPREME COURT DECISION-MAKING

Contemporary presentations of the attitudinal m¢8ebal and Spaeth 1993, 2002) suggest that
three factors allow Supreme Court justices to decikes almost exclusively on the basis of thdicyo
preferences: (1) they are electorally unaccounigB)ehey do not possess progressive ambition for
higher office, and (3) the Supreme Court is thetcotlast resort, and no other court can overitgle
decisions. Proponents of the attitudinal model eeluced empirical evidence that both bolsters the
central arguments and casts doubt on legal aniggitgerspectives (Segal and Spaeth 1993, 20@2] Se
1997; Spaeth and Segal 1999). This has made thedatal model an influential perspective in judici
behavior research and a stimulus for alternativegeetives attempting to provide empirical evideote
other influences on justices’ behavior. While thetimal and empirical debates exist regarding thaaich
of considerations other than policy preferences. (&eorge and Epstein 1992; Segal 1997; Epstein an
Knight 1998; Bergara et al. 2003; Richards andz¢ri2002), | suggest that a central question resnain
open for inquiry: What is the nature of the relatibip between justices’ policy preferences and thei
choices?

In the interest of parsimony and generalizabilitygst judicial behavioralists have sought answers
to this question by estimating a global, unifornpant of policy preferences across a wide variety of
situations, without an accompanying interest indittons that may strengthen or weaken the effects o
preferences. Indeed, some scholars have suggegtiedieg these conditions (Gibson 1983, 1991; Baum
1994, 1997), but there has been only limited th#&aleand empirical inquiry into heterogeneity in

justices’ decision processes. As a result, schblave gained only a partial sensendfenpolicy



preferences exhibit a greater or lesser impactstices’ decisions. An exception is research froen t
strategic perspective that investigates the camastunder which justices will deviate from actingtbeir
policy preferences, but these studies have higtdaybnly a limited set of conditions, namely eleisesf
the political environment (Eskridge 1991; SpilledaGely 1992; Martin 1998) and collegial interantio
(Epstein and Knight 1998). Other heterogeneityteglatudies include Knight and Epstein’s (1996)
conception of precedent as a constraint on attinldiehavior, Gibson’s (1978) perspective on hoe ro
orientations can lead to less preference-basedideainaking, and Spaeth and Segal’s (1999) anabysis
variation in the extent to which justices exhitptéferentialist” versus “precedentialist” tendesdie
adherence to past landmark precedents.

On the whole, it is safe to say that scholars ly@t¢o undertake a broad examination of
heterogeneity in Supreme Court decision-makingneéwehe face of perspectives like Gibson’s (1983,
well-known and elegant statement that justicesigieas “are a function of what they prefer to do,
tempered by what they think they ought to do, lmuntstrained by what they perceive is feasible t6 Wo.
would seem that Gibson’s conception of judicialisien-making, which accords with other scholars’
conceptions, possesses a strong heterogeneity o@mipd he first part of Gibson’s troika connotes th
role of policy preferences, but the second andi tharts stress that conditions exist where the atnpia
justices’ preferences might be tempered. Whattaese conditions capable of tempering or enhanbiag t
impact of policy preferences? The attitudinal massdentially claims that the absence of political a
electoral constraints provides justices maximuiituidé to act solely on their policy preferencest Bu
attitudinalists have only touched on these verybroonstraints, and the strategic perspective, (e.g.
Epstein and Knight 1998), as mentioned, has exalrananited set of circumstances that might comstra
justices. | argue that there are conditions attdse-level that might explain variation in the ircipaf
policy preferences. Specifying these conditionthésgoal of the paper’s theoretical framework.

How can one begin to think about case-level fadtwas might explain variation in the
preference-behavior relationship for Supreme Cjustices? Contemporary social psychological

perspectives on attitudes and decision-making rat#imy theoretical framework of heterogeneity in



Supreme Court decision-making. Such perspectivaae central focus on the psychological processes
that mediate the relationship between attitudesbamévior as well as the conditions under which
attitude-behavior relations are more or less likelgmerge (Eagly and Chaiken 1993; Fazio and Olson
2003). In specifying the attitude-behavior relatamnaprocessof judgment that can be explained, the
focus becomes not simplyhetherattitudes guide behavior, barhenattitudes guide behavior to greater
or lesser degrees. As such, | specify the preferbetavior relationship in Supreme Court decision-
making as a process to be explained theoreticatiytested empirically.

THEORETICAL FRAMEWORK

For years, social psychologists assumed that adtite-defined as tendencies to evaluate an
object or entity with a degree of favor or disfavdrad a potent and uniform impact on behavior (Eagly
and Chaiken 1993; Fazio and Olson 200B) response to critics of this assumption who sstgd that
many attitude-behavior correlations were minimag (eWicker 1969), scholars shifted the focus of
inquiry fromwhetherattitudes guide behavior whenattitudes guide behavior (e.g., Zanna and Fazio
1982). Importantly, social psychologists have dettithe psychological processes by which attitudes
guide behavior and the individual and situatiorreracteristics that moderate the attitude-behavior
relation. Two such characteristics stand out.

Attitude strengthan individual-level characteristic, is one ofgsaanoderators; the stronger the
attitude, the more likely it will impact behavid?tty and Krosnick 1995; Miller and Peterson 2004).
There are multiple facets of attitude strength (dédker and Peterson 2004), and | highlight two
especially relevant to this paper. Fazio (e.g.jd~akzal. 1982; Fazio and Williams 1986; Fazio 1)98&s
long argued thadttitudeaccessibility—defined as the association in memory betweenténds object
and its evaluation—moderates the attitude-behaeilation. Attitude accessibility ranges from “non-
attitudes” (Converse 1970), where no evaluativerddtion comes to one’s mind upon exposure to an

object, to automatic activation (e.g., Fazio 1998)ere an evaluative orientation immediately cotoes

1| treat “policy preferences” and “attitudes” toward legal polisysynonymous. Thus, the phrases “preference-
behavior relationship” and “attitude-behavior relation$hig interchangeable.



mind upon exposure to an attitude object. The kairig from Fazio’s research program is that theemo
accessible the attitude, the more likely it wiflirence behavior.

Some social psychologists have also emphasizedadttitade importancethe second type of
attitude strength, also moderates attitude-behaelations, for example, in the degree of issuéngoin
the electorate (Krosnick 1988, 1990). Accordinghiese studies, individuals differ over the impoc&an
they attach to certain policies; the more importhetissue is to them, the more potently theirdssu
positions will affect their vote choices. In meeifects research, importance is cast as a conideie,
as opposed to an individual-level, characterigticording to some (e.g., lyengar and Kinder 198%,
media have an agenda-setting function such thahwey cover an issue, the public as a whole bediev
that this issue is more important to the nation jgared to if the media had not covered the issuthisn
conception, the mass public is the object of aensially distributed signal, in this case, mediagarage
of an issue. | will have more to say about contakuersus individual-level variation below, sinte i
relates to my conception of attitude strength fapr@me Court justices.

The second key factor of interest in determinirgriature and magnitude of the attitude-behavior
relation ismotivation In social psychology, motivation is often treagsdsituational; under different
conditions, people have different motivations tbdee in various ways (e.g., Fiske and Taylor 1991,
Kunda 1990; Fazio and Towles-Schwen 1999). Of ayurany judicial specialists adopt the assumption
that Supreme Court justices are motivated solelgdiicy goals, that they seek to impose their peaito
policy preferences on legal outcomes. Baum’s (12997) multiple goals framework for judges, which
adopts social psychological insights, is largefggponse to the one-goal assumption long dominant i
Supreme Court decision-making research. Whilegastmay be motivated by policy goals under various
conditions, under other conditions, justices mayrmtivated by accuracy goals, for instance, seetang
achieve both good law and good policy (Baum 19Bdjthermore, justices may be motivated in part to
please various legal and public audiences (Bauni,14B-55). According to Baum and others, the key is
to ascertain the conditions under which a particoiativation, or a combination thereof, becomes
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Social psychologists who have posited the multiptecesses by which attitudes guide
behavior—ranging from deliberative, reasoned preeggFishbein and Ajzen 1975) to more spontaneous
processes where attitudes are strongly predicfibeloavior (Fazio 1990; Fazio and Towles-Schwen
1999¥—have highlighted motivational factors that iniéiateople into one process over another (e.g.,
Fazio and Towles-Schwen 1998ccountability defined as an “implicit or explicit expectatidrat one
may be called on to justify one’s beliefs, feelingsd actions to others” (Lerner and Tetlock 12%5),
is a key situational factor affecting motivatiorkiA to a “fear of invalidity,” accountability indes a
careful and effortful reasoning process, where suppresses attitudinal biases (to a degree) and is
influenced by more objective considerations (Fazid Towles-Schwen 1999). In short, increasing
accountability levels should reduce the influentatttudes on behavior (Fazio and Towles-Schwen
1999; Schuette and Fazio 1995).

Embedded within these general perspectives, t g two key mechanisms influence the
nature and magnitude of the preference-behaviatioelship for Supreme Court justicedtitude
strengthandaccountability The theoretical framework contends that certageelevel characteristics
affect each mechanism to a certain degree anchifipgdetermine the impact of those mechanismsen th
preference-behavior relationship. What does it nfeaa case-level factor to affect the preference-
behavior relationship for justices? In social psjolical studies and judicial decision-making sasdi
alike, the impact of preferences (or attitudeg)dsited and assessed in comparative terms; that is,
variation in preferenceacrossunits of analysi€xplains the propensity of casting a liberal vateus, if
preferences are influential, then liberal justiaes significantly more likely than conservativetjoss to
cast a liberal vote in a given caseteris paribusSegal and Spaeth’s (2002, chapter 8) evidenoe tine
search-and-seizure issue area shows that, contyddir relevant case facts, as policy prefereneesine

more liberal, the probability of casting a libevate significantly increases. It is important tgfright

2 Inquiries into the processes by which attitudes are inflaldnta decision-making context parallel other social
psychological perspectives, including schematic perspectivde (&l Taylor 1991) and motivated reasoning
(Kunda 1990), that describe top-down versus bottommeaponing processes.



this issue of relative comparisons when parsingloeiempirical implications of the heterogeneity
perspective. Figures 1 and 2 provide a basis fdergtanding these implications.
[Figures 1 and 2 about here]

The theoretical framework posits that certain dasel factors can eith@nhanceor attenuate
the impact of policy preferences on justices’ dedis on the meritd Figure 1 illustrates potential
theoretical scenarios by which a case-level vagiaty enhance the impact of policy preference® not
that figures 1 and 2 provide highly stylized sc&rgrThe x-axis represents justices’ policy prafess,
and the y-axis represents the probability of agestasting a liberal vote in a given decision. hkd
line represents a sort of “baseline” effect of prefhces, and, in this example, it shows that ameeet
conservative’s probability of casting a liberaldd .25, a true moderate .5, and an extreme lib&sa
Given the relative comparison interpretation disedlsabove, the baseline plot shows tbeteris
paribus liberals are significantly more likely than consgives (and moderates) to cast a liberal voi in
given case.

There are two scenarios by which a case-level ctenatic enhances the impact of policy
preferences relative to the baseline. The firgtjaded in the long-dashed line, is what | refeasathe
“enhancement, polarization” effect. In this scenaa case-level characteristic induces ideologicall
polarized behavior amongst the justices, relativeaseline behavior. This is seen in comparing the
steepness of each line’s slope; the steeper the,dloe stronger the impact of policy preferencestae
more polarized justices are in their ideologicaing. The presence of some case-level characteristi
(compared to the baseline) causes liberals to e more likely to cast liberal votes and consevestito
be more likely to cast conservative votes. The isédgpe of enhancement is what | refer to as
“asymmetric enhancement,” depicted in figure lhasshort-dashed line. In this scenario, a casd-leve
characteristic enhances the impact of preferemeest does so asymmetrically. Either liberals’

ideologically-based voting is bolstered to a greatdent than conservatives’ behavior, or vice &eFor

% Note that “attenuation” is akin to strategic theorists’ cptioa of “constraint” (Epstein and Knight 1998; Knight
and Epstein 1996).



instance, figure 1 depicts liberals as significantiore likely to cast a liberal vote compared te th
baseline, while extreme conservatives barely dtaw their default positions. In this scenariasit
important to examine how moderates behave. Inetkésnple, conservative-leaning moderates appear to
be about 50% likely to cast a liberal vote. Theecasaracteristic appears to pull everyone in therdil
direction, including the pivotal moderates, leadinghe increasing prospects of a liberal outcome.

Figure 2 depicts theoretical attenuation scenafibs.first is “attenuation, consensus,” depicted
as the long-dashed line. In this scenario, a chaeacteristic ideologically unifies the justicesuand a
more consensual position, relative to the baselihe.slope of the line is much less steep, meathiaig
the impact of policy preferences is dampened. Coetptd the baseline, conservatives are more liteely
cast a liberal vote, and liberals are more likelgast a conservative vote. The second scenario is
“asymmetric attenuation,” depicted as the shortidddine in figure 2. In this scenario, a case
characteristic induces one group of justices—eitiberals or conservatives—to deviate from their
baseline preference-based behavior. Without logepérality, figure 2 depicts liberals as being
significantly more willing to cast a conservativet®, relative to the baseline, and conservativsts ju
barely more likely to cast a conservative voteelitls counterpart in figure 1, in this scenaricaae
characteristic induces all justices, but especidilgrals, to tend toward a conservative vote. Agiiis
important to see how the moderates, as pivotatgdbehave in this scenario. Note how liberal matier
would be pulled toward a conservative vote, meattiag, compared to baseline behavior, the
characteristic seems to increase the likelihooal @fnservative outcome.
Attitude Strength

The first mechanism posited to affect the prefeeemehavior relationship is attitude strength.
the context of Supreme Court decision-making,wutétstrength is defined as the degree to which

justices’ preferences toward an issue are activaitiee they are confronted with a case. | posit that

* | use the term “attitude strength” instead of “preferen@ngth” because it has a long history of inquiry in social
psychology (see Petty and Krosnick 1995) and posses$esraasingly important presence in political science (see
Miller and Peterson 2004). | view the two terms as syn@ugn



particular case stimuli prime policy preferencesliféering degrees. My conceptualization of attieud
strength is slightly different from social psychgical perspectives in terms of the units over which
strength varies. In social psychological studieg.(éazio 1995; Krosnick 1988), strength varieese
individuals person A may possess very strong attitudes toamaattitude object, yet person B may not
have not have strong feelings at all for the salmeab. In my perspective, strength is treated as a
contextual factor that varies across cases. Certaia-level factors activate strength to varyingreles,
and these factors are treated as universally disdesignals to the justices, much like how the aisdi
coverage of a policy issue, as mentioned abowdispersed to the mass public in studies of mederesf
(lyengar and Kinder 1987).

Three case-level factors are associated with déitirength. First, justices are likely to exhibit
stronger preference-based behavior on issues wiithwvthey have high familiarity. In my perspective,
previous experience with an issue isa@e-levetharacteristic, as opposed to a factor that vaitesss
justices® Thus, cases with higher issue familiarity shoulbke enhanced preference-based behavior
across justices, something akin to an “enhancerpetdrization” effect in figure 1. Legal issues dan
thought of as either established “blue chip” issikes have been decided on many times, or relgtivel
new issues that are just making their way intdeigal system. Search-and-seizure cases provided go
example. The Court has been deciding these typeasef for years, and the justices are likely t@ ha
strong views on this issue. Thus, when justicesanéronted with a search-and-seizure case, strong
policy preferences toward this issue are goingetptimed, leading to ideologically polarized voting
behavior. However, for newer issues, e.g., interagtilation, on which the Court has rarely decided,
policy preferences toward the issue may not becactieated to the same degree, perhaps leading to a
more ideologically consensual voting situation. 3asissue familiarityincreases, the strength of the

preference-behavior relationship is expected tcemse.

® It is safe to say that, for instance, Justice Breyerdfiitsit term is going to perceive issue familiarity the same as
Justice Rehnquist in his thirtieth term because more thaly liRreyer did not live in a legal vacuum before he
arrived on the court. That is, as a legal professionatbdiie justiceship began, Breyer more than likely kept up
with the legal issues swirling around the federal courts.



The second strength-related characteristo@age complexityCases with multiple legal provisions
and multiple issues will make it more difficult footh (1) the activation of policy preferencesgcsin
justices might have preferences in two differen¢ctions on each of the separate issues pres#r in
case, and (2) the determination of where the atames of the case lie in policy space relativéh
justice’s policy preference. Thus, as complexigréases, it is expected that the impact of justices
preferences on decisions will decrease.

The third strength-related characteristic is c@nce which implies that the case is of high
importance to the justices. It is safe to assuragjtistices recognize the importance of a caskeys t
become familiar with its substance (e.g., Epstath Segal 2000). | posit that salient cases withgri
strong policy preferences across justices, and galience is expected to enhance the preference-
behavior relationship.

Accountability

As mentioned, accountability, defined as a justiggrceived obligation to justify and/or defend
the merits of a legal decision to an external auzheis a key factor determining motivation. My
theoretical framework calls attention to the nofibat in some cases, justices may feel accountalae
particular audience or entity, which will affecethmotivations and thus, the nature of preferdmased
behavior in a case (Baum 1997, 47-55). In somaintss, justices may feel accountable to Congriess, t
executive branch, the legal community, or the pul#liccountability is a sort of constraint inducedtbe
Supreme Court’s role in the legal and politicalteys Importantly, | contend that accountabilityis
situational factor that attenuates the impact dicpgreferences (figure 2), leading to less idgatally
polarized behavior.

The first accountability-related factor is timformation environmenspecifically the nature and
balance ofimicus curiadriefs on both sides of the case. Interest growps, make up the bulk of
amicus participation, serve an important informadicfunction for the justices (e.g., Caldeira andgit
1988; Kearney and Merrill 2000; Collins 2004), d@hdrefore, accountability to these groups may be

triggered to varying degrees depending on the ¢amsit that as the information environment beceme
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more polarized—i.e., as the number of briefs sufippeach side becomes increasingly balanced—
justices will be more@inconstrainedo vote their policy preferences; accountabildyrtterest groups as a
whole would be low because there are groups supgdrbth sides equally. But as the information
environment becomes less polarized and more counakfsstices may feel increasingly accountable to
interest groups and other interested parties, ey would have a difficult time justifying why theypted
against such a consensus. This leads to attenuatiba impact of preferences, inducing a more
ideologically consensual voting context. Thus,dedlogical consensus in the information environment
increases, the magnitude of the preference-beheslamionship is expected to decrease.

The second accountability-related factor involresjtistices’ accountability to the executive
branch via the Solicitor General (SG). The SG'&urce and success in the Supreme Court are well-
documented (e.g., Segal and Reedy 1988; Pacel& Pi@lear 2003). Often called the “tenth justice,
the SG has earned a wealth of credibility withdbart. Pacelle (2003) argues that this credibdiynes
from the SG’s sensitivity to its role “between lawd politics.” That is, the SG possesses a congnek
structure inducing it to balance its interest irvsey the President with its fidelity to the lawdhto the
Court (Pacelle 2003, chapter 1). As the ultimagpéat player,” the SG possesses a wealth of legal
resources and a finicky case-screening stratedgyrhkes it an extremely valuable informational seur
as well as an ally to the justices. As a resudtgue that justices maintain a sense of accouitjatulthe
SG, which is rooted in the informational benefitstjces receive from the SG.

There are two modes of SG patrticipation in a Supr@uourt case: (1) when the U.S. is a direct
party, and (2) when the SG participatesascus curia€ Pacelle (2003, 20-23) argues that when the
SG's role is as direct party, it most resembles‘tieth justice.” This is because the Court is anhat
the SG petitions cases it “believes the Court fivill worthy” (Pacelle 2003, 21). Thus, | expectttB&
participation as a direct party will attenuate ittn@act of justices’ policy preferences, relativenioen

there is no U.S. participation in a case. Furtheemsince the U.S.’s interests in civil libertieses (the

® In most instances, when the SG participatesnaisus curiaeit participates in oral arguments and submits a brief.
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focus on my empirical study) is typically in thenservative direction, | expect an “asymmetric
attenuation” pattern to emerge. That is, compaveaitiaseline of no U.S. participation, conservativél
only be slightly more inclined to cast a consematiote, while moderates, and especially libenail be
significantly more likely to cast a conservativee/o

Pacelle contends that when the SG participatemasia curiae, it is still influential, but not as
influential as its direct party role. As amicusiaer the SG “plays a role closer to the ‘fifth &lef the
justices” (Pacelle 2003, 20). In these cases, @G¢yBically participates in cases to further the
administration’s views on legal matters. Given ¢hedibility of the SG on legal matters, the expgcota
is that SG participation as amicus curiae will mtizte the impact of justices’ policy preferencefative
to when there is no U.S. participation, but nosame degree as when the SG is direct party. Morgove
since the SG’s amicus participation could condist mixture of liberal and conservative positions
depending on the party of the administration, morgf expectation emerges regarding whether the
attenuation will reflect a pattern of asymmetry iGathe expectation for SG as direct party) or eosss.

The third characteristic that may prime accountigdiévels is whether or not the case involves
statutory interpretationStrategic perspectives have generally assumedhga&ourt is more constrained
in its statutory decisions, as opposed to congiitat cases, because Congress and the President can
reverse the Court’s statutory rulings (e.g., E<k@id991; Spiller and Gely 1992; Epstein and Knight
1998; but see Epstein et al. 2001). In essencee theholars have argued that the Court possessemo
a “fear of reversal” from Congress for statutorgesa Pertaining to accountability, it is plausiiole
expect that since statutory interpretation casesre domain of both the Court and Congress, thetCo
may feel more accountable to the Congress in thases. Hausegger and Baum’s (1999) analysis of the
Court’s override invitations to Congress in statutinterpretation cases suggests that indeed @sstitay
be more willing to suppress ideologically polarizigtision-making in statutory cases. Since casés
involving statutory interpretation, most notablynetitutional cases, are primarily the domain of the

judicial branch, justices may feel less accounté&tni¢heir constitutional decisions than for cases
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involving statutory interpretatiohThus, the preference-behavior relationship is etqubto be weaker for
statutory than for constitutional caseblore specifically, | expect that statutory caséisfalow a
pattern of “attenuation, consensus” relative tortbe-statutory cases.
RESEARCH DESIGN AND ANALYSIS

A multilevel, or hierarchical, modeling framewqiRaudenbush and Bryk 2002; Steenbergen and
Jones 2002; Skrondal and Rabe-Hesketh 2004) isqualified to test the hypotheses discussed above.
Hierarchical data structures contain more thanlewne of analysis, where one level is nested within
another level. In a two-level hierarchical struetuwvhich will be used in this analysis, units frdme
lowest level of analysis (level-1 units) are nestdtthin units from a higher level of analysis (I&2e
units). In many quantitative analyses of SupremerCaecision-making, justiceshoicesare the only
recognized units of analysis (e.g., Segal and §#2@92; Richards and Kritzer 2002). While judicial
scholars undoubtedly recognize that additionalltesee present, studies very rarely incorporate
hierarchical structures into empirical analyseg @ae Martin 1998; Zorn 2001; Martin and Quinn 2002
The use of this methodology, then, is an advangedriding a way to explain heterogeneity in Supgem
Court decision-making and other social and behal/jmmocesses as well. By focusing on the levels of
analysis present in a social or behaviorial progcassultilevel modeling framework allows one to Gjpe
explicitly how higher-level variables (e.g., cortied variables) explain variation in lower-levefesits.

This section discusses model specification fortwelevel hierarchical structurgystices’
choices nested within casdsistices’ choices are level-1 units and casekeaed2 units. For all

analyses, the dependent variable—a justice’s votedase—is dichotomous, where “1” is a liberakvot

"I will frequently refer to “statutory” versus “non-statty” cases. Most (about 80%) non-statutory cases are
constitutional cases, and the remainder of non-statutorg ¢alseut 20%) includes supervision of lower courts and
federal common law.

8 Some scholars have suggested that the opposite relationighipexist (Epstein et al. 2001). This analysis will be
able to shed light on this question.

° Of course, a third level of analysis also exigtstices Clearly, “cases” are the more significant level-2 units for
purposes of my theoretical framework. One potential framevarréiealing with justices as a level of analysis is
through the use of non-hierarchical multilevel model, wheseges’ choices would b&oss-classifieds belonging
to either cases or justices (see Skrondal and Rabe-Hesket6R062).
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and “0” is a conservative vote. Thus, a hierardrgemeralized linear model will be used, which spes
the sampling model for the dependent variablelitkefunction, and the structural model. For binary
dependent variables, a Bernoulli sampling modabed, and | use a logit link. For the logit linkst
define Pr{f;=1) =p;, which is the probability of a liberal vote forahbei in casg. Then definey; as the
log-odds ofp;, as in equation 1 below, which allows one to dyebie log-odds as a linear function of the
level-1 independent variables.

(1) 7 =loglp; / (1 -l

Before discussing the model that will be used $b tige hypotheses discussed above, consider
first the model in equation 2 below, which is a giemrandom coefficients model designed to test hdret

the impact of preferences varies significantly asrcases.

ni = By + BsPRER,
(2) o= Yot Uy

B3 = Vot Wy
The first equation in the system above is the ldvetjuation. Theé subscript indexes level-1 units
(choices), and thesubscript indexes level-2 units (cas€REF,; is a justice’s policy preference
associated with choiden casg. The level-2 equations, which are the second hind équations in the
system above, are what explicitly make thisradom coefficienspecification; namely, the random
coefficients [&; andf;) are each modeled as a function of a stochastic eomponentu; anduy;,
respectively).

First, &; is a random intercept that varies across cgsgis. the “average” intercept, ang is the
level-2 stochastic error term, or random effeat the intercept. Importantlyy; capturesinobserved
heterogeneitycross cases, that is, unmeasured variabilitpse-tevel factors that may affect the
outcome ;. [ can be thought of as each case possessing itsndwidual propensity of being decided
in a liberal direction. As many judicial scholansd it important to control for case facts (e.geg8l

1986; Segal and Spaeth 2002), which amounts tcefobd heterogeneity” that might affect the outcome,

the random intercept specification seems to bdtamative way to account for case differencesgialbf
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an unobserved nature, when one does not have doceemsured case facts variables. This seema like
most valuable strategy for scholars analyzing “glbbivil liberties decisions, where it is not féale to
include case facts variables like one would fouésspecific data like search-and-seizure cases(Seg
1986).

B; represents the impact of justices’ policy prefesmnon their choices and is specified to vary
randomly across cases. Substantively, this spatiiic is directly connected to this paper’s thdoadt
framework, which posits that thepact of policy preferences varies across cabethe third equation in
system 2 abovey, is the average impact of policy preferences, anis the level-2 stochastic
component associated with the preferences coetfficBubstantivelyy;; accounts for unobserved case-
level heterogeneity that may explain variationhia impact of policy preferences.

The level-2 error components; anduy;, are assumed to have a bivariate normal distobyand
S0 we can estimate vag(), var(i;), and cowg;, uy;). The estimates of the two variance components hav
important substantive meanings. When ugy¢ 0, one concludes that significant unobserved
heterogeneity exists across cases in the overgligpisity for a case to be decided liberally. When
var(u;) > 0, one concludes that significant variationsexin thampactof preferences across cases,
which again is the crux of the paper’s theoreticainework. Before attempting to model variatiorthe
impact of policy preferences, which the next speatfon will do, it is generally recommended thato
first determine whether there is significant vacano explain (Raudenbush and Bryk 2002; Hox 2002).
Thus, testing whether var() > 0 is the goal of this first model specification

The next model specifies a random coefficients mduie in addition to the specification just
discussed, this model includes the two sets of{2wmvariates associated with the heterogeneity

perspective | have laid out. The structural moael be written as:

i = B + B5PRER;
(3) i = so+ K:SAL + J6:COMB, + o SSUEFAM + 6NFO, + JpsUSAMICUS +
JosUSPARTY+ j6:STAT + Uy
Bi = Vio + M1SAL + ,COMPB + I SSUEFAM + 4NFO, + ysUSAMICUS +
JisUSPARTY+ yi-STAT + Uy,

15



The level-1 equation is the same as in the prespesification. But in this modef; andf; are
specified as a function of case-level covariatesaated with attitude strength and accountabilityus,
both random parameters are now a function of @syatic component (vis-a-vis the case-level
covariates) and a stochastic component (vis-a-e&sa-level error term, or random effect). Forfge
equation, thgzparameters represent the effectslidervedccase-level heterogeneity on the propensity of
a liberal decision, and represents unobserved heterogeneity in the res@mness caseg, represents
the impact of salience on the average propensityaafse to be decided in a liberal direction, &ed t
remainingy parameters represent analogous effects for coityléssue familiarity, information
environment, U.S. as amicus, U.S. as direct partgl,statutory versus non-statutory cases.

Moving on to the level-2 equation f@;, )10 represents the average impact of policy prefesence
when the level-2 variables are held at their zedoes. This is true because the remairyipgrameters in
the level-2 equation fgf; representross-level interactioeffects, i.e., they represent the effects of the
attitude strength and accountability case-levelades on the impact of policy preferencgg)( Thus, a
useful strategy is to mean-center all level-1 awlF2 variables to give the parameter estimates
substantively meaningful interpretations. ThisabBoone to interprel, as the average impact of policy
preferences (i.e., the effect of preferences whiastlzer variables equal 0, or their mean values).
Moreover, when all level-2 covariates are meanareat, theyparameters in th&; equation represent
average case-level effects on the outcome, ieintpact of a level-2 covariate on the likelihoddo
case being decided liberally when all other vagaldqual O (i.e., their mean values).

Importantly, estimates gk, throughy4- in the level-2 equation fgff; provide critical tests of
whether the attitude strength and accountabilisedavel variables explain variation in preference-
behavior relationship4; represents the impact of salience on the preferbabavior relationship, and
the remaining/parameters represent analogous effects for thex otfse-level covariates,; continues to

represent the impact of unobserved case-leveldgdarity on the preference-behavior relationship.
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Significance tests and substantive interpretatich®) coefficients will be used to gauge whether and
how much each of these case-level factors explairiation in the impact of policy preferences.
Data and M easur ement

| estimate the models using data from the Spa&®4(2database consisting of justices’ votes on
all formally decided civil liberties cases from th894-2002 terms, which covers the current natoaft
of the Rehnquist Coutf.For the model discussed above, it is optimal rgre natural Courts
separately, since natural courts experience nmpees change. This reduces potential bias induged b
membership change (Baum 1992) and other changedioee The data consist of 3,586 choices (level-1
units) nested within 399 cases (level-2 units).

As mentioned, the dependent variable is a justieets in a case, where “1” is a liberal vote and
“0” is a conservative vote. Measuring justices’ipplpreferences, the key level-1 covariate of iesgris
a complicated issue in judicial politics. Firstetividely-used Segal-Cover (1989; Segal et al. 1995)
scores, based on pre-nomination editorials fronn foajor newspapers, are advantageous since they are
independent of the justices’ behavior once on therC However, the measure’s inexactness is a
limitation on its value for the purposes of my as&d. To test the proposed hypotheses, it is drtuxiase
a measure capable of validly ordering the justice® conservative to liberal. Recall that a policy
preferences coefficient is interpreted as how iasirgy levels of liberalism increase the propensitgast
a vote in a liberal direction. Thus, a measure délcatirately taps, for instance, how much more diber
Justice A is than Justices B and C is a necegsitthfs analysis. Table Al in the Appendix illusts
how Segal-Cover scores, while useful for otheryses, are less than ideal for this analysis. Tisé fi
problem with the Segal-Cover scores is that thepataaccount for over-time changes in policy
preferences. Thus, Segal-Cover codes Justice Stegetme fourth mosbnservativgustice, which
clearly does not account for Stevens’s ideologib@nge he has experienced over his career. Moreover

Justice Souter, who has also undergone ideologizaige in the liberal direction, is coded by Segal-

10 Case selection criteria from the Spaeth database: ANALU = @idnijtar 4 (split vote); DEC_TYPE=1, 6, or 7;
and VALUE <6.
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Cover scores as the median justice on the currant,despite the fact that he is widely consideceble
a solid member of the liberal group of four (alomith Justices Breyer, Ginsburg, and Stevens). & on
were to use Segal-Cover scores in a vote choiceeinode would project that Justices Stevens and
Souter are more likely to casbnservativesotes in a given case than Justices Kennedy aGd@ior.

As an alternative to Segal-Cover scores, | useasure based on justices’ immediate past
behavior'! Specifically, the measure captures a justice’sagepropensity to cast a liberal vote based on
the proportion of liberal votes s/he cast in pheviousterm®? For interpretation purposes, | rescaled the
preferences variable so that it is mean-centerddlaat it ranges from roughly -1 to 1 (see tableid\the
appendix for descriptive statisticS)Table Al in the Appendix presents a side-by-sim@garison of
Segal-Cover scores and the average of the lagdevioe measure over the 1994-2002 terms for each
Justice. Note how the lagged behavior measure spitieological differences between the justiceezmo
validly than Segal-Cover scores.

Moving on to measures of the level-2 covariatescése saliencd adopt the measure developed
by Epstein and Segal (2000), a dichotomous indidatowhether or not the case appeared oriNtbve
York Timedront page the day after it was decidé@ase complexithas been measured using factor
scores retrieved from a factor analysis of the nemalb issues in the case, the number of legal prons,
and the number of opinions written in the case {&aan and Wahlbeck 1998)For data used in this
paper, this measure fails to possess satisfyingunement properties given the lopsided distribugtioh

both the number of legal provisions and issuestg@ge A3 in the Appendix). Therefore, | opt for a

M Martin and Quinn’s (2002) ideal point estimates preseother alternative to Segal-Cover scores. However,
Martin and Quinn caution against using the measures aseindept variables in a vote choice model. The measure
| use based on lagged behavior is highly correlated withidd@uinn scores.

12 Since the 1994 term was Justice Breyer's first term, poliefepences for Breyer are missing data in the 1994
term. This excludes 42 level-1 units from the analysis.

13 Specifically, | first recoded the original lagged propertiberal measure to a 0 to 1 scale. | then multiplied this
by 2, and then mean-centered.

4 Even though the measure is temporally subsequent icejsisthoices, Epstein and Segal argue that the measure
tapscontemporaneousalience. The measure correlates highly with the number of abmietds filed in a case,
another measure used to tap salience (Maltzman et al. 2008) Mdizman et al. (2000) suggest theagal
salienceandpolitical (issue) saliencare two separate dimensions of salience. | plan on expltiimgsue in the
future.

15 For purposes of my analysis, | dnopmber of opinionas an indicator of complexity.
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trichotomous measure, where “0” represents a aas@&ining one legal provision and one issue, “.5”
represents a case containing either more thanega¢ provision or more than one issue, and “1”
represents a case containing more than one legabkjon and more than one issue. Finakgue
familiarity should tap the degree to which a case involvdduge‘chip” issue in the legal system, or how
often the Court has previously heard the issuengJSpaeth’s “issue” variable, for each case, ludated
the number of times the Court had previously detichses in the same issue area dating backing to
1953 Given the skewness of the variable and sincerédsonable to expect diminishing returns with
increases in the number of times the Court hasquely decided on the issue, | use the naturalritiga
of this variable.

For the accountability-related variables, in memgunformation environmenthe goal is to tap
polarization (ranging fromsonsensuso dissensusby capturing both thitensityandideological
divisionin the configuration of amicus curiae briefs. | ptla measure akin to ambivalence measures
used in public opinion research (Thompson et @518cGraw et al. 2003). The measure is:

Information environment polarization[(L + C) /2] —|L-C|
“L” is the number of amicus briefs supporting titgeral position, and “C” is the number of amicugety
supporting the conservative positiSiiThe first term in the equation—the average ofrthmber of
liberal and conservative briefs—capturesititensityof the informational environment, and the second
term—the absolute value of the difference betwémradl and conservative briefs—captui@sological
division between liberal and conservative briefs. | recatiedneasure so that it ranges from 0 to 1.

Higher values of the measure indicate higher levtldeological polarization (i.e., lower consenjsus

'8 This date (1953), while somewnhat arbitrary, coincidek thie starting term of the Spaeth database (2004). In the
future, | plan to explore some other measures of #uigble. One possibility is to use the number of time<ibart

has decided on the issue in the past 10 years or so. Aposbility is to use a measure tapping the age of the
legal issue, i.e., how long the issue has been in thedgsgt@im.

| am in the process of developing an alternative measuhe @fiformation environment, namely one capable of
assessing the separate effectmtefnsityandideological division as well as the interaction between the two.

18 For all 399 cases in my dataset, | examined the U.S. Repuattsounted the number of amicus briefs in favor of
both the liberal and conservative sides of the issue.natidount amicus briefs regarded as neutral by the U.S.
Reports.
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Using Spaeth’s database and the U.S. Refd:$s,as a direct partis coded as “1” when the
U.S. was a direct party in the case, and “0” otlsewJ.S. as amicus curiais also a dichotomous
indicator, where “1” indicates such participatiand “0” indicates otherwis€.Since U.S. participation is
treated as a three-level nominal variable thatde®n dummied out, thecoefficients forU.S. partyand
U.S. amicusn the statistical models represent comparisonlea@xcluded group, which is the absence of
U.S. participation. Finallystatutoryinterpretationis coded as “1” when a case involves statutory
interpretation and “0” otherwis@.

To facilitate interpretation of the model’s coeiéints, | mean-centered each level-2 variable.
Raudenbush and Bryk (2002) and Hox (2002) suggest an approach, even for dichotomous variables
(Hox 2004, chapter 4), and the next section widhtight how this aids in the substantive interptiets
of the statistical results. The appendix (table ii2Judes descriptive statistics of all variablies,both
the regular coding and the mean-centered transt@mnsa Mean-centering has no effect on fhe
coefficients in thes;; equations; that is, these coefficients are thees@gardless of whether one mean-
centers or not. Mean-centering primarily aids i@fpreting theycoefficients in thek; equation, where
eachy represents the impact of a case-level charatiteois the average propensity of a case being
decided liberally when the other case-level charastics equal 0, which is of course their meamesl
Estimation

Several estimation procedures are available ftinditmultilevel models, and Rodriguez and
Goldman (2001) refer to maximum likelihood estirnatand Markov Chain Monte Carlo (MCMC) as
two “standards” for estimating such models withasinresponseS.In maximum likelihood, the task is
to acquire the unconditional distribution of theaamme by integrating out the random effect(s). This

requires numerical integration using quadratureetbasethods. Gauss-Hermite quadrature is a standard

¥9|n the future, | plan to use a more variegated measure oplrScipation that indicates whether the U.S., either
as direct party or amicus, took a liberal or conservativaiposn the case.

% This measure is based on the variable “auth_dec” in the Spataibase. If auth_dec = 4, 45, or 54, the case was
coded as a statutory interpretation case.

2L Other procedures, such as penalized quasi-likelihood (B marginal quasi-likelihood (MQL), can produce
biased estimates of the variance components for binargrespmnodels (see Rodriguez and Goldman 2001).
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procedure for this type of integration, but Skrdrated Rabe-Hesketh (2004, chapter 6; Rabe-Hesketh e
al. 2002) suggest that adaptive quadrature is & mocurate method for integrating out the random
effects?> MCMC, the second “standard”, is a simulation-basextedure and approximates the
posterior—the distribution of the parameters caadil on the data—by sampling iteratively from the
full conditional distributions. As the number ohdom effects increases, MCMC becomes particularly
advantageous compared to quadrature-based methioids, become impractical because of computing
demands.

I use maximum likelihood estimation with adaptiveadrature (using 20 integration points) to
produce the results presented in this pdp&s a means of cross-validation, | also used MCM{EN
diffuse priors) to estimate the models and theltesvere nearly identical to those obtained from th
adaptive quadrature estimation.

Results

To conserve space, | will briefly discuss the resfrtbm the first model that tests whether
significant variation exists in the impact of pglipreferences across cases, i.e., whetheuyjax 0.

There are two tests one can conduct to test ferbgeneity in a coefficient and both indicate thate is
statistically significant variation in the impadtmolicy preferences across cases. First, a likelihratio
test comparing the random coefficient model toduced random intercept model (without a random
coefficient for the preferences coefficient) indesasignificant heterogeneity’111.2; df=2; p<.001).
Second, a-test (variance/standard error) also confirmsstiatilly significant heterogeneity j;
(z=5.76, p<.001). The results also indicate thatiSant case-level heterogeneity exists in the aller

propensity of a liberal decision; this is supporgca significance test for whether uay) > 0 (z=8.51,

22 As an alternative to quadrature-based methods, simulateask Monte Carlo simulation to integrate out the
random effects (see Train 2003).

2 Using GLLAMM (Rabe-Hesketh et al. 2004; Skrondal anteRblesketh 2004), an add-on software package to
Stata, | estimated the models proceeding iteratively, filmgubintegration points, then using 8, then 12, hé, a
finally 20. To facilitate convergence, for each model, | speatifis start values the estimates from the previous
specification (see Rabe-Hesketh et al. 2004). Results weesrekyr stable between the last three specifications.
Rabe-Hesketh et al. suggest that 12 integration pointsq@®weiccurate results for most models.
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p<.001). The next step, of course, is to test terogeneity perspective outlined above. In paeicthe
model specified in equation 3 tests whether theothgsized case-level characteristics explain vanat
in the impact of preferences.

The results from the random coefficient model dspldyed in table 1. Three sets of estimates
are presented: (1) effects of the case-level catemion the average propensity of a case to bdetkmi
a liberal direction (estimates from tilg equation), (2) effects of the case-level covasiate the impact
of preferences, including the average effect ofcygireferences (estimates from igequation), and
(3) the variance-covariance components of the nanefibects. Note that the parameters listed in the
tables correspond to those in equation 3. Beginwiitly the attitude strength variables, resultsdatk
that that in theg®,; equation, conditional on other variables helchatrtmean valuesalientcases were
significantly more likely to be decided in a libedirection than non-salient cases. | will have entwr say
about the salience finding in the next section,anécdotal evidence seems to support that thenturre
Rehnquist Court has been willing to issue liberdisions on high salience cases, e.g., upholding
Miranda, the Michigan affirmative action case, Tlexas sodomy case, and the more recent enemy
combatant cases.

[Table 1 about here]

Moving to the accountability variables in tBg equation, the coefficient fds.S. as direct party
is negative and statistically significantcat.05. This means that cases in which the U.Sdisegt party
are significantly more likely to be decided in aservative direction than cases in which the Udgsd
not participate, conditional on other case-levelaldes held at their mean values. This suppotftsrot
research (e.g., Segal 1984) and is generally imtusince the U.S. government often possesses
conservative interests in civil liberties decisionbe effect otJ.S. as amicu§elative to the baseline of
no U.S. participation) is also negative and siatfly significant atn=.05.

More interesting in table 1 are the estimates ftbe),; equation, which directly test the

heterogeneity perspective. First, the estimatggakepresents the average effect of policy prefergnce
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conditional on the other variables held at theiamealues. Without surprise, the average impact of
policy preferences is potent and statistically gigant, such that as a justices’ liberalism levielzrease,
the probability of a liberal vote increases as wHlle remainder of thgestimates test whether case-level
variables moderate the impact of policy preferentle results indicate that two of attitude stréngt
variables—salienceandissue familiarity—explain variation in the preference-behavior ielahip at
statistically significant levels. As expected, eatie enhances the impact of policy preferencesvel@
the non-salient cases; the finding suggests tleaintpact of preferences is significantly differeetween
salient and non-salient cases. | will discussfihiing, in conjunction with the effect of salienoa the
average propensity of a liberal decision, in marail in the next section. Furthermore, as expected
increases in issue familiarity produce an enhamogact of preferences. Thus, for “blue chip” issues
justices are more likely to divide along ideologicleavages than for newer cases that have not been
heard by the Court as frequently. The effect of glaxity on the preference-behavior relationshimis
the correct direction, but fails to attain statiatisignificance. Note that vak() > 0, indicating that
significant unobserved heterogeneity in the impdigireferences exists after accounting for observed
heterogeneity ify;. Thus far, there is fairly strong support for tiegerogeneity perspective; significant
variation exists in the preference-behavior retafop, and two of the strength-related case vagtabl
salience and issue familiarity—explain variatiorthis relationship.

Results from th¢3,; equation also indicate that one of the accountgrélated variables-9.S.
as a direct party—is statistically significant at the=.05 level of significance, and anothestatutory
interpretation—exhibits a marginally significant (p=.10) effeat the preference-behavior relationship.
The results indicate that the effect of U.S. aawyps not only as an influence on the overalipenmsity
of the case to be decided conservatively (reldtvao U.S. participation), but it also attenuates t
impact of justices’ policy preferences. While thisding will be discussed in more detail below, it
highlights a potent role of the SG heretofore umeed. That is, the SG’s participation as a dir@ctyp

seems to reduce the degree of ideological pol@mizdéihat might otherwise exist. However, the SGadoe
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not have this same effect when it participatesnais@s curiae; the coefficient for U.S. amicus igative,
as expected, but statistically insignificant.

Regarding the marginally significant effect of ataty interpretation, as some strategic
perspectives expect, the impact of policy prefeesnn statutory cases is reduced compared to non-
statutory cases. This result at least suggeststahempirical evidence that justices seem to tairs
themselves ideologically in statutory cases, whiahthe domain of both the legislative and judicial
branches, compared to non-statutory cases, whichlarost always left untouched by the legislative
branch (especially constitutional issues, of courBke coefficient for information environment) is in
the wrong direction, and is far from statisticgraéficance; the ideological configuration of amidargefs
does not appear to alter the impact of policy pesfees.

Substantive I nterpretations Using Average Partial Effects

To get a better understanding of the substantagnitude and nuance associated with the effects
discussed above, | estimate and present averagal péiects (APES) for various quantities of irgst.
(e.g., Wooldridge 2002, 2005). APEs are akin teatithe mill predicted probabilities used in numeso
post-estimation analyses, but they are particulzlyable in models with unobserved heterogeneity
since they average over this heterogeneity in dingpge. Thus, APEs allow one to compute the expected
value (in terms of a probability) of a liberal dgion for a particular value of a variable of intravhile
averaging across the distribution of unobservedrbgeneity. | present substantive interpretationstfe
statistically significant case-level variables frtime 5;; equations for each model in two different forms.
The first form, depicted in figures 3-6, providegery general substantive view of how the each-case
level variable alters the preference-behavior i@tahip. The second, depicted in figures 7 and &adre
of a justice-centered view of how two of the mareeiesting variables alter the influence of prefeess.

For figures 3-6, the x-axis is policy preferenaas] for these figures, policy preferences is
represented in its original form—the proportioriibéral decisions for a justice in tertai. The vertical

axis is the probability of a liberal decision. Ties in each graph represent the probability liferal
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choice by a justice in a particular case correspantb a given policy preference, while holding the
particular case-level variable of interest constdrat particular value. The rest of variables aale h
constant at their mean values, and since thes&Ries, the calculations average over the distriloutip
the unobserved heterogeneity. Note how these figeaia be compared to the theoretical scenarios
presented in figures 1 and 2.

First, figures 3 and 4 illustrate in general how tivo significant attitude strength variables
explain heterogeneity in the preference-behavilatiomship. Figure 3 illustrates how salience ertean
the impact of preferences, relative to non-saleases. Ideological divisions in salient cases apjoeae
greatly accentuated compared to non-salient chdm®over, the pattern in figure 3 strongly reserable
an “asymmetric enhancement” effect, like the sdenaortrayed in figure 1. That is, liberals are faore
likely to cast a liberal vote in salient cases, ¢trtservatives aneot far more likely to cast a conservative
vote in salient cases, compared to non-saliensscéséact, it appears as if strong conservativesing
behavior remains largely unchanged from non-sat@salient cases. Most interesting is how salience
influences moderate conservatives. Recall fromdtheussion earlier that an “asymmetric enhancement”
effect suggests that the presence of a case-lpaehcteristic not only enhances the impact of golic
preferences, but it also has a sort of main etiadhe response such that it increases overall the
propensity of a case to be decided in a partidilaction. Figure 3, then, also illustrates how the
coefficient for saliencep) in the &; equation works. Salience, in general, increasesverall
propensity for a case to be decided in a liberaation. This effect is most crucial for the belwaof
moderate conservatives (one of whom, either Kenedy Connor, is usually the swing vote), who
appear to be more likely to cdifteral votes in salient cases compared to non-salieesscaglaborate on
this finding more in the next section on justicedfic results.

[Figures 3 and 4 about here]

Figure 4 presents the general effect of issue faritit. The low familiarity plot holds this

variable constant at its"ercentile, while the high familiarity plot holttse variable constant at its'95

percentile. The goal here is to compare preferéased behavior for issues on which the Court has
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previously decided with less frequency against bieian “blue chip” issues on which the Court haglh
plenty of experience deciding. Figure 4 shows hloevG@ourt’s high familiarity with an issue in a case
enhances the impact of preferences. Note how tipe gif the high familiarity curve is much steepert
the low familiarity curve, and moreover, the paitegzsembles a “polarized enhancement” effect degict
in figure 1. That is, liberals are more likely tast liberal votes and conservatives more likelgast
conservative votes for high familiarity issues camgal to low familiarity ones. The effect appearbéo
especially pronounced for liberals.

Figure 5 displays the general effect of SG pardittgm on the preference-behavior relationship.
The solid bold line represents U.S. as a dirediypand the solid thin line indicates SG as amizwriae.
I will focus on comparing the&.S. partyplot with theno U.S. participatiorplot. First, the figure shows
how the impact of preferences is attenuated whetJtl. is a direct party relative to when it is not
involved. Moreover, the plot resembles an “asymioeiitenuation” effect like that portrayed in figue,
such that liberals are far more likely to vote icamservative direction in cases when the U.S disext
party, and conservatives are not moved to a gstabht Moreover, the graph illustrates how the main
effect of U.S. party participation (i.e., the n@gatand significant coefficienige, for U.S. party in the,
equation from table 1) and the attenuation effacth@ impact of preferences work in conjunctiorhwit
each other. That is, U.S. participation has theegdreffect of increasing the propensity of the €t
decide a case conservatively, which is expecteengiliat the U.S.’s interests in civil liberties essire
often more conservative. But the graph also suggestpe of persuasion effect, especially for kitgras
this group is most likely to be moved in a conseveadirection when the U.S. is a party relativevioen
the U.S. does not participate. More generally gitegoh and the finding suggest that one of the
mechanisms by which the SG is so successful irt fstbthe Court is because the justices, particylarl
liberals, are more likely to suppress the ideolabii@sis for their decisions when the U.S. is adlir
party.

[Figures 5 and 6 about here]
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Figure 6 presents the general effect of statutergus non-statutory cases on the preference-
behavior relationship. Although the magnitude & dffect does not appear to be particularly lattye,
figure shows that the preference-behavior relatignis slightly attenuated in statutory cases netato
non-statutory cases. The pattern resembles thentation consensus” effect from figure 2, such ithat
statutory cases, both liberals and conservativesnare likely move away from their default posigon
(relative to non-statutory cases). While this firglshould not be overstated given that neitherdilsenor
conservatives (nor moderates) stray too far frogir thon-statutory tendencies, it does shed soné dig
debates over whether justices are more constramngdtutory versus constitutional cases (e.g.riggk
1991; Epstein and Knight 1998; Epstein et al. 2001line with some strategic perspectives, theltes
do suggest that in statutory cases, justices behavenore ideologically constrained manner thanan-
statutory cases.

The second set of post-estimation analyses (figliasd 8) presents APEs for two of the more
compelling effects—salience and U.S. as a dirextiypafrom more of a justice-centered perspectivee Th
figures present the average probability of a jestieciding a case liberally, while manipulating these-
level variables (salience and U.S. participatidnipterest. For each justice, | calculated hiser h
average policy preference over the full range @flysis. Thus, for a given case characteristicyéiselts
reflect the average propensity of each justiceasi a liberal vote over the 9 terms analyzed. th bo
figures, the x-axis orders the justices from covesiive to liberal based on justices’ average pezfee
scores for the 9-term span.

[Figures 7 and 8 about here]

Figure 7 presents these results for salience géheral pattern in this figure resembles that of
figure 3, revealing once again “asymmetric enharasdrh The four liberals (Stevens, Souter, Ginsburg,
and Breyer) are, on average, significantly moreljiko cast liberal votes in salient cases comptred
non-salient cases. In fact, for each of the lileerdde probability of a liberal vote increases bgwt .15 as
salience varies from trait-absent to trait-prests; is a substantively large magnitude indeedilé\the

ideological behavior of the liberals is bolstertid three conservatives (Thomas, Scalia, and Résthqu
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are quite steadfast in their behavior; they rensaimservative in their voting tendencies regardidss
salience. Crucial to this analysis is the behawfdhe “swing justices,” Kennedy and O’Connor. The
figure shows that the average probability of castirliberal vote in non-salient cases was aboutaB5
Kennedy and .37 for O'Connor. However, in salieadeas, Justice Kennedy’s average probability of a
liberal vote jumps to .44, and O’Connor’s to .48u$, while their conservative colleagues were garel
swayed in salient cases, Kennedy and O’Connomntiderate conservatives, are significamtigre likely
to cast liberal votes in salient casg@slative to non-salient cases). This findingne ¢ did not
necessarily anticipate, and it presents a puzatefdar an explanation, something | am in the precés
investigating®*

Figure 8 presents the justice-specific analysidlighting the impact of U.S. as a direct party;
note that this figure only presents plots for S a direct party and no U.S. participation. Theega!
pattern, of course, resembles figure 5. The fdogrlils are moved most by the presence of the ¥.S. a
direct party, relative to no U.S. participationrfoe liberals, the probability of a conservativaes
increases by between .17 and .18 when this varga®e from no U.S. participation to U.S. as direct
party. Justices O’Connor and Kennedy are also f&ignitly more likely to cast conservative votes whe
the U.S. is a direct party compared to when it dagarticipate. The three conservatives are again
obstinate in their ideological voting; their progdnp to cast a conservative vote remains unswayeile

presence of the U.S. as direct party. This is bémsince the U.S. often takes the conservativéipos

24 One possibility is that salience is a case-level factor assouiittetoth attitude strengthnd accountability.
Salience bolsters liberals’ ideological behavior, doesltet conservatives’ preference-based behavior, but it
induces moderate conservatives (Justices O’'Connor and Kernnedgye awayrom their ideological default
positions. This is where accountability might play a rBleum (1997, 47-55) makes the strong case that justices
care a great deal about their standing with certain audiencksling policy and legal groups and the media.
Sowell (1994) goes a step further and argues that a “Gresalftfect’—named after Linda Greenhouse Nke/
York TimesSupreme Court reporter—might exist and others have steghjthat it exists mainly for weakly
conservative Supreme Court justices who had not workedGnior to their arrival on the Supreme Court.
O’Connor and Kennedy both fit this bill. This phenomersuggests that under certain conditions, susceptible
justices’ voting behavior might reflect their desire for gedirom the media, which Sowell suggests exerts left-
leaning pressures on judges. Salient cases would be obvioudataador these conditions under which certain
justices, namely O’'Connor and Kennedy, make decisions tiggut miflect media pressures.
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and therefore, liberals, and to a lesser extentemates, have more capacity for movement in the
conservative direction than conservatives.
DISCUSSION AND CONCLUSION

This paper began by posing a question heretofoedyrasked by judicial specialists: Under what
conditions will justices’ policy preferences exhiaigreater or lesser impact on their decisionthen
merits? Put another way, is there heterogeneitiggrimpact of justices’ policy preferences that ban
explained systematically? Adopting insights fromgimlogical inquiries of the attitude-behavior
relation, | have conceptualized the preference-iehaelationship for Supreme Court decision-making
as a process to be explained theoretically anddesnpirically. The theoretical framework positbdtt
three case-level factors associated with attitiidamgth and three associated with accountabiliplagx
variation in the impact of policy preferences. Wsamultilevel, hierarchical modeling framework and
data from the current Rehnquist natural courtréseilts strongly support many aspects of the
heterogeneity framework. Significant variation ¢ the impact of policy preferences, and caselle
factors associated with both attitude strengthagwbuntability exhibit statistically significantfe€ts on
the preference-behavior relationship.

Altogether, the theoretical framework, the modektigitegy, and the results suggest that,
contrary to those who assume that the impact dépgraces is constant across a wide variety of
situations, preference-based behavior varies acamsss, and it does so in interesting and systemati
ways. The evidence reveals that case-level faat@sapable of significantly altering the nature of
preference-based behavior in a compelling manragtifis implications for legal outcomes. Among the
highlights, the results and substantive interpiatatsuggest that salience significantly incredises
propensity of the pivotal swing justices, Kennedg &'Connor, to cast liberal votes (relative to nhon
salient cases), helping to explain why in so maigh Iprofile decisions, O’Connor or Kennedy (or Both
are in the liberal majority. The results also sigg@e insightful mechanism by which the SG exhibits
influence on the Court; the overall impact of prefees is attenuated when the U.S. is direct party,

compared to when it does not participate at ale fgsults indicate that this effect is asymmetni)
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substantive interpretations reveal that liberat$ moderate conservatives are significantly morelyiko
cast conservative votes when the U.S. is a dir@dy gcompared to no participation), yet consemesti
remain unmoved.

Many other avenues exist for examining heteroggneisupreme Court decision-making. In the
future, | intend to expand upon the case-levebimgctapable of explaining this variation. One @St
factors is legal considerations. Using a jurispniidé regimes framework (Richards and Kritzer 2002)
plan to analyze whether legal considerations attentine impact of policy preferences for justicdsn
to Knight and Epstein’s (1996, 1020) inquiry inte@edent’s role as a “constraint on justices frating
on their personal preferences.” | also intend t@ly@e how broader contextual factors, like the
preferences of the other branches (Martin 1998)pardic opinion, potentially moderate the impact of
preferences.

Beyond providing important substantive insightswt®upreme Court decision-making, the
paper has also demonstrated how a multilevel moglélamework can be used to test heterogeneity-
related hypotheses in social and behavioral presed¥ith a focus on the levels of analysis preseat
behavioral process, one can explicitly accounhfaw certain higher-level variables explain variatio
the impact of level-1 covariates. The general loggeneity perspective and the corresponding muéilev
modeling framework are applicable to explanatioihstier forms of political behavior (e.g., Congress

the presidency, citizen voting behavior) where fogeneity has only been examined to a limited degre
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TABLE Al Segal-Cover Preference Scores versus Transformed Lagged Proportion Liberal Measure

APPENDIX

Transformed
L agged Behavior
Segal-Cover Score (Avg. over
Justice Score Justice 1994-02 Terms)
Scalia -1.00 Most conservative Thomas -0.62
Rehnquist -0.91 Scalia -0.56
Thomas -0.68 Rehnquist -0.55
Stevens -0.50 Kennedy -0.23
Souter -0.34 O'Connoy -0.19
Kennedy -0.27 Breyer 0.41
O'Connor -0.17 Ginsburg 0.50
Breyer -0.05 Souter 0.54
Ginsburg 0.36 Most liberal Stevens 0.74
TABLE A2. Descriptive Statistics
Level-1 Variable N Mean SD Min Max
Policy Preferences 3544 0.000 0.543 -0.916 1.084
Uncentered Mean-Centered
Case-Level (Level-2)
Variables J Mean SD Min Max Mean SD Min Max
Salience 399 0.225 0.418 0 1 0.000 0.418 -0.225 0.775
Complexity 399 0.118 0.243 0 1 0.000 0.243  -0.118 882.
In(Issue Experience) 399 3.544 1.015 0 5.187 0.000 151.0 -3.544 1.644
Information Environment 399 0.530 0.091 0 1 0.000 90.0 -0.530 0.470
U.S. Party 399 0.373 0.484 0 1 0.000 0.484 -0.373.620
U.S. Amicus 399 0.374 0.484 0 1 0.000 0.484  -0.374.62®
Statutory 399 0.418 0.493 0 1 0.000 0.493 -0.418 8D.5
TABLE A3. Frequency Distributionsfor Complexity Indicators
Number of Number of
Legal Provisions  Freq. Percent Issues Freq. Percent
1 321 80.45 1 383 95.99
2 67 16.79 2 16 4.01
3 9 2.26 Total 399 100
4 1 0.25
5 1 0.25
Total 399 100
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TABLE 1. Random Coefficient Model of Heter ogeneity in Supreme Court Decision-M aking,
1994-2002 Terms

Coeff. (SE) p

Estimates Fronf,; Equation (Effects on Case Outcome)

Intercept, o -0.390 (0.228) 0.088
Salience j1 1.304 (0.541) 0.016
Complexity, j6, -0.232 (0.945) 0.806
Issue Familiarity ygs 0.083 (0.223) 0.708
Information Environmenty, -3.249 (2.480) 0.190
U.S. Amicus,ys -1.210 (0.567) 0.033
U.S. Party s -1.671 (0.597) 0.005
Statutory,js7 0.204 (0.471) 0.664

Estimates Frong,; Equation (Cross-Level Interactions)
Policy Preferences (Avg. Effecty, 4.465 (0.312) <0.001

Salience yi; 1.428 (0.636) 0.012
Complexity, J4» -0.374 (1.072) 0.363
Issue Familiarity j4s 0.524 (0.254) 0.020
Info. Environment 44 -0.244 (2.965) 0.467
U.S. Amicus,}is -0.773 (0.676) 0.127
U.S. Party s -1.331 (0.701) 0.029
Statutory, 7 -0.688 (0.542) 0.102

Variance-Covariance Components

var(U) 15.094 (2.088) <0.001
var(uy) 11.133 (2.036) <0.001
coV(Ugj, Uy)) 0.464 (1.569) 0.768

Log likelihood = -1434.09
Number of choices (level-1 units): 3544

Number of cases (level-2 units): 399
Note: p-values in thg; equation are based on 2-tailed tests, while those
from the3; equation are based on 1-tailed tests.




FIGURE 3. General Effect of Salience on the Preference-Behavior Relationship
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FIGURE 4. General Effect of | ssue Familiarity on the Preference-Behavior Relationship
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FIGURE 5. General Effect of SG Participation on the Preference-Behavior Relationship
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FIGURE 6. General Effect of Statutory Interpretation Caseson the
Preference-Behavior Relationship
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FIGURE 7. Justice-Specific Effects of Salience on the Preference-Behavior Relationship
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FIGURE 8. Justice-Specific Effects of SG Participation on the Preference-Behavior Relationship
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